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5) D Claim(s) is/are. allowed. 

6) |El Claim(s) 1-19 is/are rejected. 
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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 5/17/2007 have been fully considered but they are 
not persuasive. The applicant argues that Saitoh does not disclose a discriminating 
device or a data selecting device as currently claimed in independent claim 1. Applicant 
further argues that independent claims 8 and 13 are allowable for analogous reasons. 
The Examiner respectfully disagrees. As described in the previous Office Action and 
below, Saitoh discloses that a CPU 1 1 determines the mental and physical states of the 
driver and that the based on this determination, the sound data components are varied 
(see steps S14-S16 in figure 10, Col. 9, lines 1-28, Col. 11, lines 25-45 and Col. 12, 
lines 47-65). Saitoh goes on to disclose that the entire procedure resets to step S4 of 
figure 9 upon completion (Col. 13, lines 34-40). Therefore, if the procedure again 
determines that the subject is still sleepy, fatigued or impatient, the audio components 
are again selected by the CPU 1 1 (now read as a data selecting device as well) to be 
reproduced in an attempt to bring in or enhance the mental and physical states of the 
driver. As a result, the CPU 1 1 also inherently acts as a discriminating device for 
discriminating whether or not the audio information previously played brought in or 
enhanced the mental and physical states of the driver based on this continuous loop. 
The 35 USC 102(b) and /or 35 USC 103(a) rejections of claims 1-18 are still considered 
proper. 
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Claim Rejections - 35 USC § 101 

2. The amendments received 5/17 72007 to claims 13-18 have overcome the 35 
USC 101 rejection, and this rejection has been withdrawn. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the first paragraph of 35 U.S.C. 1 1 2: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

4. Claims 13-17 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. Upon reviewing the specification, the 
Examiner could find no support for tangibly storing reproduction controlling data in a 
computer readable medium. As a result, these amendments constitute new matter. If 
the applicant believes this is in error, it is requested that the applicant specifically point 
out the sections in the specification and/or in the drawings that supports these 
amendments in the response to this action. 

Specification 

5. The new title submitted 5/17/2007 is acknowledged and accepted. 

6. Upon considering the applicant's arguments, the objection to the specification 
presented in the Office Action dated 1/17/2007has been withdrawn. 
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7. However, the amendment filed 5/17/2007 is objected to under 35 U.S.C. 132(a) 
because it introduces new matter into the disclosure. 35 U.S.C. 132(a) states that no 
amendment shall introduce new matter into the disclosure of the invention. The added 
material which is not supported by the original disclosure is as follows: tangibly storing 
reproduction controlling data in a computer readable medium, as claimed in 
independent claim 13. 

Applicant is required to cancel the new matter in the reply to this Office Action. 

Priority 

8. Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record in the file. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

10. Claims 1-12 and 19 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Saitoh et al. (US 5,813,989, hereinafter Saitoh). Saitoh discloses a reproduction 
controlling system of a vehicle as shown in figure 1 . Included is. an audio system 1 , 
which controls reproduction sound data that is stored on a CD (Col. 2, lines 40-44). A 
navigation system 3 acquires driving information of the vehicle, including speed and the 
type of road the vehicle is traveling on (Col. 3, line 5-Col. 4, Iine14). Saitoh also 
discloses a heartbeat detection circuit 9, which determines the heartbeat of a patient 
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and any variability in the heartbeat of a driver (Col. 4, lines 54-58). Based on the driving 
information and heartbeat signal, a CPU 11 determines the physical and mental state of 
the driver (see abstract, Col. 6, lines 6-16 and Col. 8 line 47-Col. 9, line 15). Based on 
the sound data in the CD, the tempo, volume, and frequencies of the sound data is 
changed in order to increase the parameters based on the detection of fatigue, 
sleepiness, or impatience (tension) of a driver (Col. 9, lines 16-28). 

1 1 . Furthermore, Saitoh goes on to disclose that the entire procedure resets to step 
S4 of figure 9 upon completion (Col. 13, lines 34-40). Therefore, if the procedure again 
determines that the subject is still sleepy, fatigued or impatient, the audio components 
are again selected by the CPU 1 1 (now read as a data selecting device as well) to be 
reproduced in an attempt to bring in or enhance the mental and physical states of the 
driver. As a result, the CPU 1 1 also inherently acts as a discriminating device for 
discriminating whether or not the audio information previously played brought in or 
enhanced the mental and physical states of the driver based on this continuous loop. 

Claim Rejections - 35 USC § 102/103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 13-18 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Saitoh. As described above, Saitoh 
discloses that applicant's basic invention, including a method loaded onto a CPU 1 1 for 
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carrying out the method described in claims 13-18. However, Saitoh is silent as to how 
the method is loaded onto the CPU. It is the Examiner's opinion that the program was 
inherently loaded via a tangible, computer readable medium. However, in the 
alternative, it would have been obvious to one of ordinary sill in the art at the time of the 
applicant's invention to load the program using a tangible, computer readable medium, 
as this is a notoriously old and well known way to program a computer. 

Conclusion 

14. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric D. Bertram whose telephone number is 571-272- 
3446. The examiner can normally be reached on Monday-Thursday from 8:30-7 EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 



the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you. have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 



supervisor, Angela Sykes can be reached on 571-272-4955. The fax phone number for 
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